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In the Matter of:
The Bell Operating Companies’ Tariff
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System, Tariff F.C.C. No. 1

Transmittal No. 1

and
CC Docket 93-129

R

800 Data Base Access Tariffs

OPPOSITION TO APPLICATION FOR REVIEW

MCI Telecommunications Corporation (MCI) respectfully requests that the
Commission deny the Application for Review filed by GTEY of the 800 Database Tariff
Qrder in the proceeding below, which partially allows GTE’s proposed 800 database
access rate (to the extent that the rate does not exceed .67 cents) and suspends the
remaining rate, subject to an accounting order, for the full statutory period.?

GTE seeks review of the Bureau's decision, claiming that the Bureau prescribed
a rate without a “full opportunity for a hearing," as is required by Section 205 of the
Communications Act.? GTE further asserts that the Bureau exceeded its "partial
suspension® authority under Section 204(a) because the partial rate does not cover its

proposed costs and the Bureau allegedly did not provide an opportunity for comment

Y The Application for Review was filed by GTE Service Corporation, on behalf of its affiliated GTE
Telephone Operating Companies and GTE System Telephone Companies (hereinafter collectively referred
to as "GTE").

Z  Inthe Matter of the Bell Operating Companies’ Tariff for the 800 Service Management System Tariff
F.C.C. No. 1 and 800 Data Base Access Tariffs, Qrder, CC Docket 93-129, DA 93-491, released April 28,

1993 (800 Database Taritt Qrder).
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that such partial authorization is “just. fair, and reasonable.¥ GTE is simply incorrect,
as the partial allowance in this instance is clearly within the Commission’s authority
under Section 204. GTE has failed to demonstrate that the Bureau erred in partially
authorizing GTE’s 800 database query rate and, thus, no relief is warranted.

GTE asserts that the Bureau has only two options - to suspend the tariff in its
entirety for up to five months, pending an investigation, or to allow the entire tariff to take
effect on schedule without suspension.¥ GTE, therefore, insists that any suspension
and investigation of a portion of a carrier's rates constitutes a rate prescription. This is
simply untrue. In this instance, the Bureau relied on Section 204, which provides the
Commission and the Bureau with broad authority to "suspend the operation of such
charge, classification, regulation or practice, in whole or in part, but not for a longer
period than five months beyond the time when it would otherwise go into effect.”
Partial rate authorizations like the one in the 800 Database Tariff Qrder are clearly
permitted.”

GTE asserts:

—

suspend a carrier tariff filing for up to three months and to issue an
accounting order if the suspended tariff involved a rate increase. However,
this provision by its terms involved an "all or nothing® approach; the
Commission could only suspend a proposed tariff in its entirety.?

¥ id. atiii, 3, 6-11.
¥ GTEata.
¥ 47 U.S.C. Section 204(a) [emphasis added].

¥ 800 Database Tariff Order at para. 19.

¥ GTE at 7 [footnote omitted].
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However, Section 204 was never intended to require that the Bureau "engage in a
pointless charade in which carriers . . . are required to submit and resubmit tariffs until
one finally goes below an undisclosed maximum point of reasonableness and is allowed
to take effect.? For example, in 1975, the Commission was investigating the proper
prospective rate of return for AT&T. Using Section 204(a), it allowed AT&T to increase
its rate of return and its rates only to the level of an approved interim rate of return,
pending the investigation into the appropriate prospective rate of return? Thus,

Section 204(a) provided the Commission with authority to allow into effect less than the

full charges proposed in the carrier’s filing, without entering a prescription. Additiona“y,

it could do so subject to its investigation of the reasonableness of the remaining

proposed rate.

Further, the Commission recently upheld this interpretation with respect to partial

suspension of LEC dark fiber rates:

In the absence of judicial interpretation concerning the meaning of *in
whole or in part” in this statute, we have two sources to resolve issues of
statutory interpretation: the language of the statute and its legislative
history. In this case, the plain language of Section 204(a) permits
suspension of a charge "in whole or in part® for five months beyond the
period when it would otherwise go into effect. A fundamental principle of
statutory interpretation holds that when the language of a statute is clear,
an examination of legislative history is unwarranted. We therefore find that
the clear language of the statute supports a partial suspension and the
establishment of interim rates during the five-month suspension period.

¥  Direct Marketing Ass'n Inc, v, FCC, 772 F. 2d 966, 969 (D.C. Cir. 1985) (quoting Trans Alaska
Pipeline Rate Cases, 436 U.S. 631, 653 (1978).

X AT&T, 51 FCC 2d 619, 627 (1975).
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Moreover, we believe that the legislative history of Section 204(a) and its
1976 amendments is consistent with our interpretation of the statute.tY

Therefore, the partial authorization of GTE's proposed rates, subject to investigation of
the remaining portion which appeared to be unreasonable, hardly amounts to a
prescription of rates. The 800 Database Tariff Qrder should clearly be upheld.

GTE's claim that the Bureau failed to consider record evidence is equally
uncompelling. The burden of supporting filed rates rests with the carrier filing the
rates.’¥ Further, the Commission had previously only narrowly determined that it was
appropriate to grant any exogenous treatment of costs whatsoever, as 800 database
access is a restructured service.’¥ Thus, the Commission had warned the carriers that
it would be conducting an even more strict review of the 800 database costs to assure
that they were reasonable.’

The other LECs’ proposed tariff rates may also be overstated, as the Bureau
decided that they raised substantial questions of lawfulness with respect to cost
allocations and resulting rate levels.1¥ Without the requisite support from the LECs, the

Bureau had no alternative but to suspend and investigate their rates.’¥ Although the

LY Local Exchange Carriers’ Individual Case Basis DS3 Service Offerings, Memorandum Opinion and
Qrder, CC Docket 88-136, 6 FCC Rcd. 4776, 4777 (1991) (Dark Fiber Order).

% See, g : iatod Tariffs, CC Docket Nos. 78-72 and 83-
1145, Memorandum Opimon and Order. FCC 84-201 releaeed May 10, 1984, paras. 13-14, 54,

¥ 800 Access Order at para. 26.

¥ \d at27.

¥ 80O Database Taritf Order at para. 16.
1y Id.
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Bureau allowed many of the other, possibly overstated, rates to go into effect on one
day's suspension, it determined that it needed to establish a bound of reasonableness
on the amount that carriers could charge, in order to protect the interests of customers.
Thus, the Bureau ordered the partial suspension of GTE’s rates in the 800 Database
Tariff Qrder based on the reasonable determination that the costs for 800 database
should be similar for all carriers owning their own SCPs "since all LECs are deploying
similar data base systems."

Using the mean rate as a benchmark, with a margin for error of one standard
deviation, to evaluate LEC proposed rates was a logical method of assessing the
preliminary reasonableness of GTE's proposed rate.l The Commission has
consistently and reasonably used statistical validation methods in the past for its Annual
Access Filing review,? and in partially allowing dark fiber rates to become effective.2

GTE maintains that its own analysis of costs and demand indicate that GTE’s
proposed rate would be cost based.2 Thus, GTE assumes that the Commission must
have ignored the evidence and erred in concluding that rates should be similar "since

all LECs are deploying similar data base systems.®¥ However, GTE's analysis is self-

¥ |d. at para. 19.

ly!g.

¥ See Annual 1988 Accees Filings, 3 FCC Red. 1281 (1987), Annual 1989 Access Tariff Filings, 4
FCC Rcd 3638 (Com.Car. Bur. 1989).

2 Bell Atlantic Telephone Companies, et al., CC Docket No. 88-136, 6 FCC Red 1436 (Com. Car.
Bur. 1991). This decision was affirmed by the Commission upon review. See, Dark Fiber Qrder.

2/ GTE at 5-6.

# GTE at 5.
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serving and ignores the analysis conducted by several parties filing against GTE's

rate. ¥ Thus, the Commission should not substitute GTE's preferred measurements
and benchmarks to assess the reasonableness of its rates, and the Bureau’s order
cannot be considered “arbitrary* simply because it used one reasonable set of criteria
for its preliminary review that is not preferred by the carriers that are identified as having
filed excessive rates.

The Bureau has the prerogative of suspending rates in the interest of protecting
ratepayers,2¥ and was clearly justified in doing so with respect to the portion of GTE’s
rate that did not appear reasonable. In fact, protecting the ratepayer from unreasonable
rates may be even more crucial, in this instance, to facilitate fledgling competition in the
800 market. Thus, GTE's allegation that the Bureau failed to properly analyze its cost
support and, thus, unreasonably suspended its 800 database query charge, is simply
unfounded. To the contrary, based on the Bureau’'s preliminary analysis, a partial
suspension was required to protect the public interest.

GTE also claims that the Commission exceeded its authority to partially suspend

rates which, GTE alleges, Congress intended to apply only to rate changes for existing

| _’ /
; Bankers _Clearina House Association. Mastercard International Incorporated. the New York ClearinpaHouse
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the Commission enjoyed under original Section 204 and allows for even greater
flexibility.® GTE asserts:

Even if this were a permissible partial suspension under Section 204(a), the
Bureau’s order is deficient for its failure to follow the procedures required
for a partial suspension under Section 204(b). Section 204(b) provides that
if the Commission is going to allow a portion of the rate filings to go into
effect, it must first give the carriers and other interested parties the

opportunity to address whether the partial authorization is “just and
reasonable."¥

However, in contrast to Section 204(a), the procedures Congress contemplated
in enacting Section 204(b) are much less rigorous and were designed to provide the
Commission with greater, not less, flexibility in its consideration of proposed tariff
revisions. Under Section 204(b), the Commission need not engage in hearings and
need not make a formal "just and reasonable" determination to approve part of a carrier’s
tariff revisions, or to make part or all of them effective temporarily 2/

Thus, Congress and the courts have made it clear that the Commission is
authorized under Section 204 to partially allow prospective rates, as the Bureau did in
the 800 Database Tariff Qrder, and there is no evidence that the Commission has

exceeded that authority.

2  Section (b) added by Pub. L. 94-376, Section 2, 90 Stat. 1080. See 1976 U.S. Code Cong. and
Adm. News, at 1926.

¥ GTEatQ.

¥ MCI Telecommunications Corp. v. FCC, 627 F. 2d 322, 334 (D.C. Cir. 1980).



CONCLUSION
The Bureau acted reasonably and in the public interest by partially suspending

GTE’s apparently unreasonable 800 database query rate pending a full investigation.
GTE has failed to demonstrate any need for the Commission to substitute GTE’s review
for the analysis conducted by the Bureau in the 80Q Database Tariff Qrder. Thus, MCI
respectfully requests that the Commission uphold the 800 Database Tariff Order, and

deny GTE’s Application for Review.

Respectfully Submitted,
MCI TELECOMMUNICATIONS CORPORATION

Conr A JohLs

Carol R. Schuitz

1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

(202) 887-3101

its Attorney

Dated: June 7, 1993
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